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< meeting about “budgetary concerns” to be openssnle
Act expressly provides otherwise
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July 9, 2013

Re: University System of Maryland Board of Regents
(Craig O’'Donnell, Complainant)

The Open Meetings Compliance Board has consotidaad
considered two complaints of Craig O’'Donnell (“Cdaipant”) that the
University System of Maryland Board of Regents € 1dSM Board”) and
its standing committees have consistently operatetblation of the Open
Meetings Act (“the Act”).



9 Official Opinions of the Compliance Board (2013) 2

Introduction

Complainant alleges that in 2012 the USM Board @& standing
committees failed to properly notice their meetingsovided inadequate
closing statements, discussed matters in closeslogethat should have
been open to the public, and failed both to keegp@r minutes of the
closed meetings and to provide an adequate pubficrary of the closed
sessions. The complainant also asserts that @avalisiy committees, the
Committee on Organization and Compensation (“Ogtitn
Committee”) and the Committee on Audit and Instinal Assessment
(“Audit Committee”), improperly conducted public $iness exclusively
through *“executive sessions,” without following anyf the Act's
requirements. In all, the two complaints refer omeetings and 32 closed
meetings.

The USM Board submitted a response in which itlarp how it
intends to change some practices, argues that ononittees are for the
most part “exempt from the Act” by virtue of thenhnons they perform,
and addresses the allegations on a generalizes'b&sithe meantime, we
have issued our conclusions regarding Complainatkisr, more dlscrete
complaints about the USM Board and various standorgmittees. See8
OMCB Opinions138 (2013), 8OMCB Opinions166 (2013), SOMCB
Opinions180 (2013}

! The USM Board states that Complainant’s “myriaetélirs’ and apparently

randomly organized criticisms make specific respansometimes difficult or
impossible.” We are not persuaded. Complainaantifled the dates of the
meetings in question and the provisions of the Aetdeemed to have been
violated, and the documents to which he referrédbéished a reasonable basis
for his allegation that these standing committee$ am those dates to transact
public business subject to the Act without complymwith the Act. That the
complaint, in the USM Board’s view, “suffers orgaaionally” is beside the
point. We encourage public bodies to address Hegations they understand
and, otherwise, identify with specificity those titzey do not.

For example, Complainant alleged that the Inté¥g@mte Athletics Working
Group violated the Act by meeting without givingtise. The USM Board
disputes Complainant’s “implied conclusion thasthiorking group is subject to
the Act” but provides no information on how the ‘fikimg group” was created. If
the group was created by a USM Board resolutiobytaw, for example, it is a
public body.

2 Although Complainant filed these complaints finse were able to resolve
the later ones earlier because they involved farefeentities, meetings, and
alleged violations.
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Here, we will avoid repeating the guidance giverthose opinions
and concentrate on areas that we have not alretitgssed. We will state
our conclusions in the discussion. We will addréss allegations by
example in the expectation that the USM Board wde this opinion as
guidance for its future meetings and not as a rtahe of past violations.
Particularly, we will urge the USM Board to re-availe its practice of
closing meetings under the provision of the Act #xcludes from the Act
a public body’s performance of the “administratiuaction.”

Background
A. The Board of Regents and its Standing Committees

The Board of Regents is required by its bylaw$atd at least six
regular meetings each year. Bylaws of the BoardRefyents of the
University System of Maryland, Article VII, 81. €lregents also meet in
committees. The USM Board's bylaws establish sistahding
Committees”: the Audit Committee, the Committee Exatucation Policy
and Student Life, the Committee on Finance, the @ittee of the Whole,
the Organization Committee, and the Committee owvafddement. Id.,
Article IX, 81. The number of regents serving @cle Committee varies,
but all meetings of the Standing Committees “shHadl conducted in
accordance with the State Open Meetings Act. .Id.; 811D. The bylaws
also provide for a Committee on Economic Developna Technology
Commercialization (“Development Committee”). Thammittees meet the
definition of a “public body” under the AcseeState Government Article
(“SG”) § 10-502(h)(ii)(5), and, like the USM Boaitdelf, are subject to it.

The duties that the USM Board’'s bylaws assign lie Audit
Committee include “render[ing] advice and assistamg the Board of
Regents in fulfilling its fiduciary responsibilisefor overseeing adequacy
of and compliance with internal controls,” “recommd@ing] to the [USM]
Board the selection and scope of work of the inddpat external auditor
of the University System of Maryland,” and “reviemg] and
recommend[ing] to the [USM] Board the scope of théernal audit
function.”

The Organization Committee’s duties are set bybiylaws in seven
sections. The first two sections provide:

A. The Committee shall consider and report to
the Board on all matters requiring the
attention of the Board concerning the
organization and structure of the University
System of Maryland, its constituent
institutions and centers, and the System



9 Official Opinions of the Compliance Board (2013) 4

Office. The Committee shall also consider
and recommend to the Board on all matters
pertaining to the performance and
compensation of the Chief Executive
Officers of the System.

B. The Committee shall have the responsibility
from time to time for conducting strategic
reassessments of the organizational structure
and leadership resources of the System and
its institutions and centers, reporting on
these to the Board, and forwarding
recommendations for changes as needed or
desired. The Committee shall also consider
any recommendations for major
organizational changes which are forwarded
by the Chancellor for the Board's
consideration.

The bylaws also assign duties to the Developmeoini@ittee.
Among other things, that committee “shall considerd report to the
[USM] Board how the University System of Marylandncbest utilize its
resources to promote the economic developmenteofState,” “develop
strategies and recommend policies to the [USM] Bdarstrengthen links
between the System and business, government, andhgoities, ” and
“consider issues, resources, and policies relateztbnomic development,
including . . . research, technology transfer, viamée development, and
accountability.”

Discussion

The Open Meetings Act, SG § 10-5€XIseq, applies to any meeting
of a quorum of a public body that is convened &ms$act certain kinds of
public business. For any meeting subject to the Agublic body must
comply with the Act’s notice, open session, anduterrequirements. SG
88 10-505 through 10-509. After holding a publatesto close a meeting,
the public body may do so, but only to discuss emattvithin one of the
Act’s specific, enumerated exceptions. SG 8§ 10-®08(@) (1)-(14);see
also WSG Holdings, LLC v. Bowie429 Md. 598, 631-32 (2013)
(McDonald, J., concurring) (summarizing the ActheTmembers of the
public body must then confine the closed-sessioscugision to the
exception on which they relied in voting to clo$e tsession. SG § 10-
508(b). When deciding whether discussion of ai@adr matter in closed
session is permitted, a public body must strictiystrue the enumerated
exceptions in favor of open meetings. SG 810-508(c
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As relevant here, the Act does not apply to a mgdhat a public
body holds to perform an administrative, judic@l quasi-judicial function.
SG 8§ 10-503(a)(1). Discussions that represenadministrative function”
are not generally subject to the requirements @fti.

Complainant alleges that the USM Board violatesl phovisions of
the Act that pertain to notice, minutes, closedsi®es procedures, and the
administrative function exclusion.

A. Notice of “closed and executive” meetings

Complainant cites examples of committee meetingat tthe
committees posted as “closed and executive seSswatisout specifying
the time or precise meeting location. To closeesting subject to the Act,
the public body must first convene in open sessind vote to close the
session, and the presiding officer must make diyratwritten statement of
the statutory basis and reasons for closing andadpies to be discussed.
SG § 10-508 (d)see als® OMCB Opinionsat 144. A notice that excludes
the public from the open session violates the astdoes a notice that does
not specify the time and place of the meeting. $Q@0-506(b). The
violation is not merely technical; when a publicdiganeets to perform a
function covered by the Act, the public is to beegi the opportunity to
observe the vote and to be informed of why the mgetill be closed. It
appears that all of the Organization Committee’d20@neetings were
posted as closedSeenttp://www.usmd.edu/regents/meetings/

B. Timely Approval of Minutes

As we recently explained to the USM Board i@BICB Opinionsat
180, the Act requires that minutes for both oped alosed meetings be
approved “as soon as practicable” after a meetngeld. Our review
revealed a wide variation in approval times amoongmittees. Often,

3 Complainant infers from various communications thatice was sometimes

provided to select members of the media and ndhéopublic generally. We
would have treated this allegation as hypotheticalfor the USM Board’s legal
argument that SG § 10-506 lists “delivery” to firess as an acceptable method
of giving notice. The Act does permit that method # constitutes “reasonable
advance notice.” When a public body customarilgsua particular method of
giving notice (here, the USM Board’s website), alden and unannounced
abandonment of that method for a particular meesnlikely not “reasonable”
under ordinary circumstances. And, we have advibed, when the “notice”
given to the media is not in the form of a paid extigement, “a public body
should ordinarily not use delivery of notice to ti@vs media as its sole means of
giving public notice.” 60OMCB Opinions32, 33 n. 3 (2008). In sum: the
submissions do not establish a violation, and ¢éispanse over-generalizes.
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approval of minutes would occur only a few weeksegwen days, after a
public meeting. In some instances, however, agprawas delayed for
months. For example, despite intervening meetrigke full USM Board,

the May 4, 2011, minutes of the Advancement Conemittvere not
approved until November 2, 2011, and the minutesi\fNovember 2 were
not “reviewed” until February 2, 2072. The USM Board offers no
argument on what is “practicable.” Generally, gslaf this magnitude
violate the Act.See id and opinions cited therein.

C. Closing Practices

Complainant complains of four practices followey thhe regents
with regard to closed meetings: first, the lackwoitten closing statements
for many meetings; second, inadequate descriptainthe “reasons for
closing” on some closing statements; third, the afspre-prepared closing
statements; and, fourth, the citation of multiplesed meeting exceptions
as grounds for excluding the public.

As to the first two practices, the USM Board cafe that closing
statements for a small number of closed sessions ma prepared and that
others contain inadequate descriptions of the reaBw closing. These are
violations of the Act, which the USM Board now urgtands and is
working to correct. The failure to disclose therts of a session closed to
perform a function subject to the Act deprives plublic of information to
which the public is entitled.

As to the third practice, we have already addieessee USM
standing committee’s use of pre-prepared closiatestents contained in
meeting agendas. ®MCB Opinionsat 168. We found the practice
acceptable so long as the members adopt the agasdde written
statement when they vote to close the meeting. dléct the presiding
officers of the other committees to the guidancegawe there.

As to the fourth practice, we generally note thaiublic body may
close a meeting to discuss several topidseach topic falls within an
exception andf each is clearly traceable to the relevant statudéaoeption
and reason for closing. The USM Board and its cdtess did not
invariably meet those conditions in 2012. By wayllastration, the USM
Board apparently cited seven exceptions and “acitnative matters” as
authority for its April 13, 2012 meeting and theavg some reasons that
did not appear to fall within any of those citdéor example, the discussion

4 “Review of minutes” was listed as a February 112@genda item for the

Advancement Committee, though it does not appeat the minutes were
approved at that meeting.
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of “[a] contract for UMCP” does not correspond toyaof the specific
exceptions. Similarly, “[ijnstitutional real progg transactions” does not
establish that the discussion pertained to the Uiadepn of real property
for a public purpose,” as required by the exceptioat the USM Board
appeared to invoke. SG § 10-508(a){3)lf the USM Board closed the
meeting to discuss the de-acquisition of real prypé violated the Act by
exceeding the scope of the statutory authorizatiozited See, e.g.6
OMCB Opinions35, 39 (2008) (explaining that the exception does
authorize closing a meeting to discuss the transfeeal property). The
Finance Committee closed its June 19, 2012 meatimder the same
exception but listed as topics the relocation ofpragram—not real
property—and approval of a computer hardware contraClosing a
meeting for a reason not provided in the Act viedathe Act.

In sum: we encourage the USM Board in its endeava@hange its
practices. At the same time, compliance with tiexldsure provisions
applicable to closed sessions should not be vieweckly as “procedural
enhancements”—the USM Board’s phrase—but as substameasures
that serve the statutory goal that “public businesgerformed in an open
and public manner.’SeeSG § 10-501(a).

D. Open Session Requirement

The main thrust of the complaint is the allegatibat the USM
Board and its standing committees regularly misube Act's
“administrative function” exclusion to deliberatevately on matters that
should be discussed in open session. The USM Boaesdponse to the
complaint omits the pertinent facts on the funaioassigned to the
committees by the USM Board’s bylaws, does not apipe statutory test
for the exclusion to the events of the many mestifay which the USM
Board and its committees claimed the exclusion, k@ades unclear the
intent of the Organization and Audit committeesduisit their application
of the administrative function exclusion. We veaitplain the two-part test.
We urge the USM Board and its committees to apply We will then
address the USM Board’s assertion that its disonssf budget concerns
need not be in open session so long as it votepen session.

1. Administrative function exclusion — the two-partse
As relevant here, for a discussion to constitie public body’'s

exercise of an “administrative function” under SG 18-502(b), the
discussion must satisfy a two-part testOBICB Opinions42, 44 (2006).

®  The USM Board’s response does not dispute Comanié quotations from

its documents, and we have therefore deemed thagatpns to be accurate.
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First, the discussion must not fall within one loé tfive functions excluded
from the definition by SG § 10-502(b)(2). If thesclission does fall within
one of those functions, it is not “administratii@’nature, and the inquiry
stops. Id. Second, the discussion must involve the admatish of
existing law. SOMCB Opinion44. As we have said before, “discussions
about prospective policies and recommendations ubfiré actions on
subjects of public concern very seldom, if ever,alfy for the
administrative function exclusion.” @MCB Opinion250, 254 (2011).

We begin with the first part of the test: whetktee discussion falls
within any of the functions excluded from the défon of “administrative
function.” The excluded functions include the “&bry function” and the
“‘quasi-legislative” function. SG 8§ 10-502(b)(2)(Y). Public bodies
perform advisory functions when they “stud[y] a teatof public concern
or mak[e] recommendations on the matter, under &gdaon of
responsibility by . . . formal action by or for algic body that exercises an
administrative, judicial legislative, quasi-judigiaor quasi-legislative
function.” SG 8§ 10-502(c) (4). Public bodies pemh the “quasi-
legislative” function when they adopt rules andulegons, and when they
engage in the “process or act of . . . approvimgmproving, or amending a
budget” or of “approving, disapproving, or amendagontract.” SG 8§ 10-
502()).

The USM Board’'s committees thus amot performing an
administrative function when, under a delegatiornthy USM Board, they
are studying matters of public concern in ordemi@ke recommendations
to the USM Board. Specifically, the Organizatiomn@nittee, when
“conducting strategic reassessments of the orgémmed structure and
leadership resources of the System and its institsitand centers, reporting
on these to the USM Board, and forwarding recomragods for changes
as needed or desired,” performs an advisory fundimject to the Act. It
may be that the Committee’s “strategic reassesghemtlude discussions
about individual employees or implicate informati@bout ongoing
collective bargaining negotiations, and that thencottee could close a
meeting under the statutory exceptions applicablesuch discussions.
Those meetings, however, would be subject to the akal the closed-
session procedures, not excluded from the Act uaddaim that they entail
administrative functions. The Organization Comedtimet exclusively in
closed sessions in 2012.

®  The USM board states that the Organization Coremitprimarily [carries]

out, or deal[s] with matters related to, . .. #ueninistration of personnel matters
such as remuneration, employee benefits, orgaaizatstructure and the like; [it
does] not transact public business. These arerasinaitive tasks to which the
Act does not apply.” The USM Board misunderstatias Act. First, a public
body that claims that a task lies within its owmmaaistrative function is clearly
performing “public business.” Next, the discussairi‘organizational structure”
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As to the Audit Committee, the USM Board was a€diby counsel
in January 2010 that the Audit Committee could galhe conduct its
meetings in closed session because its activitiek wWwithin the
“administrative function” exemption. This may beig¢ of much of the
business conducted by the Audit Committee, whislo ahet exclusively in
closed sessions in 2012. However, when performis@ssigned duty to
“recommend to the [USM] Board the selection andpscof work of the
independent external auditor,” the Audit Commitieékely performing an
advisory function, and, if its work is part of tipeocess of approving a
contract, the quasi-legislative functibn.One of the fourteen exceptions
might apply—among them, an exception for certaiocprement matters
and one that incorporates the mandatory confidé@gtigrovisions of the
Public Information Act—but the committee needs t@maine the task at
hand to determine whether an exception appliesl, &inany exception
applies, follow the closing procedures set fortls@® § 10-508(d).

The Development Committee, when considering matser that it
can “recommend policies to the [USM] Board” is darly performing an
advisory function, not an administrative functio®n September 13, 2012,
that committee closed a meeting to discuss “admnatisge matters” and
discussed topics such as “creating an investmamd fbat would enable
alumni to invest in university startups” and “inéeltual property policies at
Pennsylvania State University and the Universitainesota that provide
incentives and ease barriers for industry-sponsaoesgarch.” Those
discussions were very likely advisory in natured @ne committee likely
violated the Act by excluding the public.

The second part of the two-part “administrativendtion” test
requires that the task involve the administratibexisting law. 50MCB
Opinionsat 44. That element has two sub-elements: “thenes{ be] an
identifiable prior law to be administered, and fheblic body holding the
meeting must be vested with legal responsibility ts administration.”
Id.; see also7r OMCB Opinions131, 135 (2011). By way of illustration,
this part of the test is met when a public bodytslets own officerssee,

— an abstract term we take to relate to persoryséts issues—implicates policy,
not the administration of personnel policies totipatar employees’ situations.
See3 OMCB Opinions182, 184-85 (2002) (discussion about compositibn o
management board was not “administrative”). Angthsa discussion would not
qualify for the “personnel matters” exception s@th in SG 8§ 10-508(a)(1), even
had the committee properly invoked it before clgsthe session, because that
exception protects individual employee informationt discussions about classes
of employees. © MCB Opinionsl80 (2009).

" According to the Audit Committee’s draft minutektbat meeting, counsel
also advised the committee that “there may be me&s where the Audit
Committee may not be exempt.” We agree.
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e.g, 7OMCB Opinionsat 101, or applies set standards to a set of,fasts
when a medical review panel applies regulationthéocases before it, but
not when the same review panel discusses whatdhdards should be. 7
OMCB Opinionsat 254. Although the Audit Committee’s applicatiof
already-adopted accounting standards and polioi@sset of facts might
qualify as an administrative function if the comed has been charged
with administering those standards and policiese6 OMCB Opinion23,
24-27 (2008), the various committees’ discussiofiswhat policies,
contracts, and budgets to recommend to the USMddarnot meet this
part of the test. Many of the duties that are amsigto the committees in
the bylaws do not involve “administration.”

The USM Board’s own “executive sessiofs”also likely do not
meet the second part of the test. For example,ribees” of the USM
Board’s November 2, 2012 closed meeting state: “fdwents met with
President Gibralter and President Boesch to disimis$gutional strategic,
budgetary and administrative matters.” A discussb“strategic” matters
does not fall within the administrative exclusiamd we find that the USM
Board violated the Act by excluding the public fratmat part of the
discussion. We do not have enough information atf@i“budgetary” and
“administrative” matters discussed that day to neadetermination. The
“notes” for “executive sessions” held by the USMaB® on other dates
refer variously to matters such as approvals of oranda of
understanding, discussions about tuition ratesgssalf equipment, and
naming rights. It seems unlikely that the USM Bbeerached its decisions
in all of these matters merely by applying previgiedopted standards to
the pertinent facts. While some of these discussimight have fallen
within a statutory exception, the meeting notesndoreflect a vote, in an
open meeting, on a motion to close on that basis.

From the USM Board’s response and the documenaiitaéle to us,
it appears that the USM Board and its committeemitiqularly the
Organization and Audit Committees, have not begulyam the first part

8  The USM Board's terminology does not appear in A, which refers

instead to “closed” meetings. Further, the Act neses the term “administrative
function” in lieu of “executive function.” We recamended that change to avoid
confusion between “executive session” and “exeeufunction.” Open
Meetings Compliance Boartllse of the Executive Function Exclusion Under the
State Open Meetings At9-20 (December 2005). We suggest that publigesod
use the current terminology: “closed” meeting aadrinistrative” session. A
reference to a “closed” session on an agenda nmag $e@ prompt the presiding
officer to follow the closed-session proceduresilava reference to an “executive
session” may give that officer the wrong impresstbat the function to be
performed is “executive” in the sense of “admirasitre,” and thus outside of the
Act.
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of the administrative function test at all and h&een mistaking the scope
of the second part of the test. Given the suhsiaadvisory roles that the
bylaws assign to the committees and the policy-n@kiunctions assigned
to the USM Board itself, the frequency and duratbrihe closed sessions
give us pause: two committees hal@open meetings but convened only in
closed session to discuss administrative matters] athers closed
substantial portions of numerous meetings. We sstrehat the
administrative exclusion is not a shield for magtérat do not fall within an
exception but that the public body deems confidgéntlhe Legislature, by
setting the presumption that public bodies are &zihpublicly unless the
Act provides otherwise, SG § 10-505, and by engctine fourteen
exceptions, reserved for itself the decision of idbjects may be treated
as confidential. The administrative function esaotun is not a vehicle by
which a public body may make that determination.

In sum: before excluding the public from a meetomythe grounds
that the discussion will fall within an adminisixeg function, the USM
Board and its committees should first apply thard@gbns of “advisory,”
“quasi-legislative,” and the other three functidnseach agenda item. If
the tasks do not meet these definitions, the USMr@@and its committees
should proceed to the second part of the testheltasks do not meet both
parts of the test, or if there is doubt, the USMaBband its committees
should conduct the meeting under the Act and ciiosaly in accordance
with the Act's procedures. And, as a practical teratthe members of a
public body that holds its “administrative” meetingublicly have the
leeway to discuss related policy matters withoutirig to postpone that
part of the discussion until proper notice can bermy

2. The USM Board’'s assertions that a meeting on budggt
matters may be closed unless the Act prohibits ¢thesure and
that only the action on a budget must be taken ipem session

The USM Board offers two broad propositions thaflect a
fundamental misunderstanding of the ActFirst, the USM Board argues:
“[tlhere is no prohibition in the Act against dedifating in closed session
whether a budget should be approved, disapproveanended, so long as
any vote to approve, disapprove or amend the budgeiblic.” The initial
assumption embedded in that sentence—that the USMdBmay close a
meeting unless the Act contains a “prohibition” iaga it—is
fundamentally incorrect. The Act requires:

®  The USM Board's response includes the informatioat outside counsel

were “engaged at the request of the ChancelloGiradr of the Board of Regents
to provide them with independent advice and cound#l respect to this matter”
and that the outside counsel provided “substamtsaistance” on the response.
Either way, we attribute to the public body theetaents made on its behalf in a
response to a complaint.
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Except as otherwise expressly provided in this
[Act], a public body shall meet in open session.

SG 8 10-505. That provision implementise “public policy of the State”
that,”[e]xcept in special and appropriate circums&s when meetings of
public bodies may be closed under this [Act], .the public be provided
with adequate notice of the time and location oktimgs, which shall be
held in places reasonably accessible to individwéls would like to attend

.. SG 8§ 10-501(c)see also Community and Labor United for
Baltimore Charter Committee v. Board of Electigh€.L.U.B”], 377 Md.
183, 187 (2003). The USM Board thus has it pegi®ackwards: the
guestion is not whether the Act prohibits a clossssion, but rather
whether the Act expressly allows it.

The second assumption embedded in that sentehed—t
deliberations on a budget may be secret so lorigeaaction on it is taken
in public—appears again in the USM Board’s nexttsece. There, the
USM Board asserts: “Privately discussing such enatand the implicated
budgetary concerns is appropriate under the Actloeg as the [USM]
Board takes action on any resulting need to amappove or disapprove
of a budget in public.” The USM Board offers neitifacts nor law to
support its invocation of the administrative funatiexclusion to hold such
discussions “privately,” so we address the issuberabstract.

In the abstract, the quasi-legislative functinaludes, (and thus the
administrative function excludes), therbcess or acof . . . approving,
disapproving, or amending a budget.” SG § 10-5@)(jemphasis added).
The “act’ is the vote. As the Court of Appeals has fredlyeaxplained,
the “processincludes every stage of the deliberations onntfadter:

It is . . . the deliberative and decision-making

process in its entirety which must be conducted
in meetings open to the public since every step
of the process, including the final decision

itself, constitutes the consideration or

transaction of public business.

C.L.U.B, 377 Md. at 193 (internal quotation marks omixtégliotingNew
Carrollton v. Rogers287 Md. 56, 72 (1980)). In asserting that theVUS
Board need only vote on budget matters in publie USM Board
overlooks the word “process.” The USM Board alsertboks the purpose
of the Act, as repeatedly explained by the CourAppeals, to “prevent at
nonpublic meetings the crystallization of secretisiens to a point just
short of ceremonial acceptancel’P. Delphey Limited P’shp v. Mayor and
City of Frederick 396 Md. 180, 201 (2006) (internal quotation maaksl
citations omitted). The USM Board’s broad assertioat the deliberation
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on a budget may be held in secret so long as tteeisgublic has no legal
basis.

The USM Board suggests that there might be sgnatin which a
public body could close a meeting under one of 8® § 10-508
exceptions, such as those pertaining to the adquisof real property or
individual personnel matters. The complaint hdrgugh, is that the
meetings were held under the administrative funceaclusion, without
notice and a public vote to close under a particetkeeption. We note that
the initial preparation of a budget document mifgttt within a governing
body’s administrative function, especially when tfa/erning laws assign
the task to the public body and then provide fobligation of the
document and a deliberative phaseSee Board of Commissioners of
Carroll County v. Landmark Community Newspap@&3 Md. 595, 605-07
(1982) (stating, but not adopting, the commissishargument that the
initial preparation of a draft budget items fellthwh their “executive”
function; deciding the case on other groundgg also4 OMCB Opinions
28, 33 (2004) (discussing the distinction betweemparation and
consideration of a budget as a legislative pro¢ces§)MCB Opinions39
(2000) (same). As much depends on the public lsoshgtutory role in the
budget processee id, generalizations are seldom appropriate. The USM
Board’s response does not include an applicationthd two-part
administrative function test to the topics discasisethe closed meetings.

In sum: to comply with the Act, the USM Board migentify the
nature of its budget discussions and its statutoley in the process, apply
the two-part test for the administrative functioxclesion, and close the
meeting only if there is an express provision ia #ct that supports that
action. We emphasize: except as expressly prdvidethe Act, all
meetings of public bodies subject to the Act arbampen, and the process
by which the public body reaches a decision, ad alits vote, is to be
conducted openly.

Conclusion

In this opinion, we have given guidance on howsM Board and
its committees should approach the inquiry of whetthey may close a
meeting.  Particularly, we have encouraged themexamine their
apparently-routine invocation of the “administrativunction” exclusion
from the Act. In many instances, the informatiovaitable to us is
insufficient to say whether a violation occurreth others, however, the
minutes reflect policy discussions that travellegllvibeyond the exclusion
for mere “administrative matters.” In those everke USM Board and
some of its committees violated the Act by meetm@executive” session
without observing the notice and closed-sessiocquiores set forth in the
Act.
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We therefore urge the USM Board and its standimgnittees to
thoroughly review how, and whether, the “administ&a functions”
exclusion applies to the actual functions perforrbgdthese committees.
The USM Board and committees should do so withutnderstanding that
the Act sets openness as a default, not as antextep
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